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OBJECTIVES: 
 
After this session, you will be able to: 

1. Identify the requirements for a warrant to issue; 

2. Summarize the elements of a valid search warrant; 

3. Define the standard of review of a magistrate’s finding of probable cause; 

4. Determine when good faith applies and the four situations where the exclusionary rule 
applies; and 

5. Apply the standards to analyze warrant issuance and review issues. 

 

REQUIRED READING: PAGE 
Thomas K. Clancy, Warrant Issuance and Review (May 2013) [NCJRL Outline] ........................1 
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I.  WHY GET A WARRANT: preliminary observations

A.  A WARRANT IS USUALLY REQUIRED TO SEARCH UNLESS ONE OF THE
EXCEPTIONS TO THE WARRANT REQUIREMENT APPLY.

See materials for section on “reasonableness” for discussion of the Warrant Preference rule.

B.  THE PRESENCE OF A WARRANT MAKES IT MUCH HARDER TO SUPPRESS
EVIDENCE.  

The courts want the police to use a warrant and the police receive a benefit when they do so:

_____________________________________________________________________________

_____________________________________________________________________________
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BURDENS OF PRODUCTION, PROOF AT HEARING ON MOTION TO SUPPRESS:

(a)  When the police act without a warrant:

The prosecution must establish that:

  1.  The police's action was “reasonable.”

  2.  The government has the burdens of going forward and of proof by preponderance of
evidence.

______________________________________________________________________________

(b)  When the police search with a warrant:

1.  The State must merely establish that the search was pursuant to a warrant.

2.  To WIN a motion based on an attack on a  warrant or the warrant process, the defendant
has the burden to show the absence of good faith.

(Attacks on the execution of a warrant raise separate issues.))

KEY:  defendant must show one of the exceptions to good
faith applies

the four exceptions are covered infra:

______________________________________________________________________________

___________________________________________________________

Why the distinction?

______________________________________________________________________

______________________________________________________________________

_____________________________________________________________________

______________________________________________________________________________
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II.  SOURCES OF LEGAL REQUIREMENTS FOR WARRANTS

A.  The Warrant Clause of the Fourth Amendment: 

only 3 requirements

“. . . and no Warrants shall issue, but upon probable cause, supported by Oath or
affirmation, and particularly describing the place to be searched, and the persons or things
to be seized.”

See Dalia v. United States, 441 U.S. 238 (1979), wherein the Court stated that the Warrant
Clause contains three requirements for a search warrant to issue: an oath or affirmation;
probable cause to search; and a particular description of the place to be searched.  Id. at 255. 
Accordingly, the Court rejected the claim that a warrant must specifically authorize a covert
entry in order for such a manner of execution of a warrant to be legal.  The Court reasoned:

Nothing in the language of the Constitution or in this Court's decisions interpreting
that language suggests that . . . warrants also must include a specification of the
precise manner in which they are to be executed.  On the contrary, it is generally left
to the discretion of the executing officers to determine the details of how best to
proceed with the performance of a search authorized by warrant - subject of course
to the general Fourth Amendment protection "against unreasonable searches and
seizures." * * *

    It would extend the Warrant Clause to the extreme to require that, whenever it is
reasonably likely that Fourth Amendment rights may be affected in more than one
way, the court must set forth precisely the procedures to be followed by the
executing officers.  Such an interpretation is unnecessary, as we have held . . . the
manner in which a warrant is executed is subject to later judicial review as to its
reasonableness.

Id. at 257-58 (footnote omitted).

Accord United States v. Grubbs, 547 U.S. 90 (2006) (warrant need not set for triggering event for
anticipatory warrant to be valid).

notes:_________________________________________________________________________

______________________________________________________________________________

________________________________________________________________________________
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B.  State and Federal statutes and rules.

In general, violation of ministerial functions required by statutes and rules
regulating searches do not justify exclusion.

See, e.g., Williams v. State, So. 2d 620 (Miss. 1991) (failure to leave a copy of the
list of property seized pursuant to a warrant with the owner of the premises, although
required by state law, does not void an otherwise valid search).

C.  State Constitutions.

May provide independent grounds for suppression.

notes:  _________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

___________________________________________________________________
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III.  THE PARTS OF A WARRANT/APPLICATION stem from above legal sources and
typically include the following components:

warrant

*lists person to be arrested or place to be searched
*things to be seized
*command clause
*incorporates affidavit setting forth probable cause
*judge's signature

application

*factual basis used to establish probable cause
*under oath or affirmation

warrant return, including inventory

*lists property seized
*return to court

notes:_________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________
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IV. GOOD FAITH EXCEPTION TO EXCLUSION

1. GENERAL RULE: no exclusion

Even if a court errs in issuing a warrant, the exclusionary rule is inapplicable to evidence
obtained by an officer acting in reasonable reliance on a search warrant issued by a detached
and neutral magistrate, although ultimately found to be unsupported by probable cause.

United States v. Leon, 468 U.S. 897 (1984)
Massachusetts v. Sheppard, 468 U.S. 981, 987-88 (1984).

This is a question of law, subject to de novo review.  This is to say that the subjective intent
of the police officer executing the warrant is irrelevant.

E.g., Braxton v. State, 123 Md. App. 599, 631-32 (1998).

notes:

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

__________________________________________________
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2.  Attacks on the warrant process mimic the four exceptions to good faith set forth in
Leon.

3. THE FOUR EXCEPTIONS WHERE THE EXCLUSIONARY RULE APPLIES
United States v. Leon, 468 U.S. 897 (1984)

#1.   When the affidavit is so lacking in indicia of probable cause as to render official belief
in its existence "entirely unreasonable."

#2.  When the magistrate has wholly abandoned his judicial role so that no reasonably well-
trained officer should rely on the warrant.

#3.  When the warrant is so facially deficient, that is, in failing to particularize the place to
be searched or the things to be seized, that the executing officers cannot reasonably presume
it is valid. 

#4.  When the issuing magistrate was misled by information in the affidavit that the affiant
knew was false or would have known was false except for reckless disregard of the truth.

notes:_________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________
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V.  FOURTH EXCEPTIONS DETAILED

#1.  PROBABLE CAUSE DEFICIENCIES:

 get suppression only when the affidavit is so lacking in indicia of probable cause as to
render official belief in its existence "entirely unreasonable."

Leon

A.  ONLY EVIDENCE ADMISSIBLE AT HEARING:

1.  The affidavit submitted to the magistrate who issued the warrant.

2.  Some states also allow any oral testimony given by the affiant to the issuing magistrate
that served as the basis for issuing the warrant.

See, e.g., Petti v. State, 666 So. 2d 754 (Miss. 1995).

3.  But see Messerschmidt v. Millender, 565 U.S. __, 132 S. Ct. 1235 (2012):  

Broadly worded opinion finding qualified immunity, based on conclusion that police had
sufficient indicia of probable cause to search home, using facts outside the four corners to
reach that conclusion.

Messerschmidt is discussed on page 17.

WHY THIS IS IMPORTANT:

1. The more information provided to the issuing magistrate the better the chance of getting
the warrant issued and of having the motion to suppress denied at the hearing.

Slide #12
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2.  After Messerschmidt, the review of probable cause claims may be as follows:

A.   No additional evidence outside the four corners can be introduced at the hearing to
support the claim that there was probable cause to issue the warrant

B.  Additional evidence appears to be allowed on the good faith claim.  See page 17.  

A clarifying case is sure to follow.

notes:_________________________________________________________________________

______________________________________________________________________________

___________________________________________________________________________
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B.  BURDENS OF PRODUCTION, PROOF AT THE HEARING ON THE MOTION TO
SUPPRESS:

1.  The State must merely establish that the search was pursuant to a warrant.

2.  To WIN a motion based on a warranted search, a DEFENDANT MUST SHOW

(a)  not only that there was no probable cause

(b)  not only that there was no substantial basis for finding probable cause

(c)  but also that good faith did not apply. [see discussion below.]

notes:

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

_____________________________________________________________
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C.  METHOD OF REVIEW AND WHAT PROBABLE CAUSE MEANS.

The totality of the circumstances are examined to determine if the warrant is
supported by probable cause.

Massachusetts v. Upton, 466 U.S. 727, 733 (1984).
Lee v. State, 435 So. 2d 674 (Miss. 1983).

Probable cause means a fair probability that contraband or evidence of a crime will be
found.

Illinois v. Gates, 462 U.S. 213, 238 (1983).

PROBABLE CAUSE to search is based on facts and logical inferences from those facts.  Based on
the totality of the circumstances, the police must have a particularized and objective basis for the
search. The courts then permit police officers, based on their training and experience, to make logical
inferences from the information known. 

THE TOTALITY OF THE CIRCUMSTANCES:  

Probable cause is obtained by adding up all of the facts [the entire circumstances]
known to the officer. 

PARTICULARIZED:

The officer must be able to point to a specific location and have information relating
to that particular place to be searched.

OBJECTIVE: 

The officer must be able to point to identifiable facts about the place and be able to
state why those facts support probable cause to search.

Example:  THE STATEMENTS MUST NOT BE CONCLUSORY:

"I thought that the location was a crack house" IS NOT ENOUGH.

The officer can and should state her conclusion in the affidavit but it must be
supported by facts:  What facts led her to that conclusion?

______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
_______________________________________________________________________________
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D.  WAYS IN WHICH PROBABLE CAUSE MAY BE OBTAINED

The following are typical sources of information.

1. Personal knowledge of the police officer.

This includes information gathered firsthand by the officer though use of the
senses:  sight; smell; touch; hearing; taste.

EXAMPLE:  Seeing the exchange of small white glassine packets for U.S.
currency in a high drug area.

2. Information provided by others.

EXAMPLES:  departmental flyer; a tip from an informant; information from other
police; computer checks.

3.  Police knowledge and expertise.

EXAMPLE:  Knowledge that the area is a high crime area.

EXAMPLE:  Knowledge of how drug dealers operate and how drugs are packaged
for street distribution.

______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
______________________________________________________________________________
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E.  STANDARD OF REVIEW OF THE MAGISTRATE’S PC DETERMINATION AT HEARING.

The Substantial Basis TEST:

The proper question for a motion court is whether, viewing the affidavit as a whole, there was
a substantial basis for the magistrate's determination that probable cause existed.

Massachusetts v. Upton, 476 U.S. 727 (1984);
Lockett v. State, 517 So. 2d 1317 (Miss. 1988).

Great deference is afforded to the issuing judge's determination that probable cause existed;
this means that the legal question is not reviewed de novo by the reviewing court.

Petti v. State, 666 So. 2d 754 (Miss. 1995).

notes:

______________________________________________________________________________
______________________________________________________________________________

F.  EVEN IF THERE IS NO SUBSTANTIAL BASIS FOR PC, SUPPRESSION STILL
NOT JUSTIFIED: THE DEFENDANT MUST SHOW: 

the affidavit is so lacking in indicia of probable cause as to render official belief in
its existence "entirely unreasonable."

Leon

notes:_________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

_______________________________________________
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G. EXAMPLE:  Overton v. Ohio, 122 S. Ct. 389 (2001) (Mem.) 

edited version

Statement of Justice BREYER, with whom
Justice STEVENS, Justice O'CONNOR and
Justice SOUTER join, respecting the denial of
the petition for writ of certiorari.

   An Ohio court convicted Desarie Overton of
a drug crime. She sought to suppress key
evidence--the drugs--on the ground that the
police, when seizing the drugs, were acting
pursuant to an arrest warrant that "was not
based on probable cause." . . . She says that
the Toledo police simply inserted her name
and address into a previously prepared "form
complaint" or affidavit which contained a
general description of the crime; and that they
submitted this "form complaint" to the
Magistrate as the sole evidence supporting the
issuance of the warrant. She argues that the
warrant therefore failed to meet minimal
constitutional standards. I agree with Overton
and would summarily reverse the judgment
below on the ground that the warrant is clearly
inadequate under well-established Supreme
Court case law.

   * * * The probable-cause determination
must be made by a neutral magistrate in order
"to insure that the deliberate, impartial
judgment of a judicial officer will be
interposed between the citizen and the police,
to assess the weight and credibility of the
information which the complaining officer
adduces as probable cause."

 ... [T]he only evidence in this case offered to
the Magistrate to show "probable cause" for
issuing the warrant consisted of a "complaint"

presented to the Magistrate, signed by
Detective Andre Woodson. That complaint
sets forth Overton's name, the date of the
offense, the name of the offense ("permitting
drug abuse"), and the statutory reference. It
further reads: 

"[T]he defendant, being the owner, lessee,
or occupant of certain premises, did
knowingly permit such premises to be used
for the commission of a felony drug abuse
offense, to-wit: Desarie Overton being the
lessee, owner, or occupant of 620 Belmont,
Toledo, Ohio 43607, knowingly permitted
Cocaine, a Schedule Two controlled
substance to be sold and possessed by the
occupants, there, both being in violation of
the Ohio Revised Code, a felony drug abuse
offense. This offense occurred in Toledo,
Lucas County, Ohio." 
 

  This "complaint" sets forth the relevant
crime in general terms, it refers to Overton,
and it says she committed the crime. But
nowhere does it indicate how Detective
Woodson knows, or why he believes, that
Overton committed the crime.

 This Court has previously made clear that
affidavits or complaints of this kind do not
provide sufficient support for the issuance of
an arrest warrant. In Giordenello v. United
States, 357 U.S. 480, 486 (1958), which
involved a federal prosecution, the Court
found that a complaint identical in all material
respects to the one before us failed to meet the
"probable cause" requirement contained in
Rule 4 of the Federal Rules of Criminal
Procedure because it contained "no
affirmative allegation that the affiant spoke
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with personal knowledge of the matters
contained therein," failed to "indicate any
sources for the complainant's belief," and
neglected to "set forth any other sufficient
basis upon which a finding of probable cause
could be made." For those reasons, the
Magistrate could not "assess independently
the probability that the petitioner committed
the crime charged."  

[Subsequently, the Court established that the
principles announced in Giordenello were
derived  from the Fourth Amendment, and not
from the Court’s supervisory power.] ... Then,
in Whiteley v. Warden, ... 401 U.S. 560
(1971), which also involved a state
prosecution, the Court again considered a
complaint similar to the one before us. That
complaint said: 

"I, C.W. Ogburn, do solemnly swear
that on or about the 23 day of
November, A.D. 1964, in the County
of Carbon and State of Wyoming, the
said Harold Whiteley and Jack Daley,
defendants did then and there
unlawfully break and enter a locked
and sealed building [describing the
location and ownership of the
building]."

The Court ... wrote that the 
"decisions of this Court concerning
Fourth Amendment probable-cause
requirements before a warrant for
either arrest or search can issue
require that the judicial officer issuing

such a warrant be supplied
with sufficient information to
support an independent
judgment that probable cause
exists for the warrant." 

  The Court added: 

In the instant case--so far as the record
stipulated to by the parties reveals--the
sole support for the arrest warrant
issued at Sheriff Ogburn's request was
the complaint reproduced above. That
complaint consists of nothing more
than the complainant's conclusion that
the individuals named therein
perpetrated the offense described in
the complaint." 

  The Court went on to conclude that "the
complaint on which the warrant issued here
clearly could not support a finding of probable
cause by the issuing magistrate."

   I can find no relevant difference between the
complaint before us and the one at issue in
Whiteley. And Whiteley is clearly controlling
on this point. . . .  I consequently conclude
that the city of Toledo clearly violated the
Fourth Amendment warrant requirement. ...

____________________________________
____________________________________
_____________________________________

must make independent judgment

Slide #20: 
independent judgment
needed

16



Good faith standard for probable cause claims

1.  Prior to Messerschmidt v. Millender, 565 U.S. __, 132 S. Ct. 1235 (2012):  Examine only the
information presented to the magistrate under oath  – the Four Corners Rule

2.  The Court has long established that Qualified Immunity in civil cases and Good
Faith in criminal cases are equivalent standards.

3.  Messerschmidt is a broadly worded opinion finding qualified immunity, based on
conclusion that  there was sufficient indicia of probable cause to search home and basing that
conclusion on information and actions by the police outside the four corners of the warrant.  Because
qualified immunity is equivalent to the good faith standard in criminal cases, the methodology in
Messerschmidt is equally applicable in criminal cases–and appears to be a change from previous case
law.

Facts:  Messerschmidt was a police officer investigating the attempted shooting of Shelly Kelly by
her boyfriend, Jerry Ray Bowen.  He wrote a very broad request to search the house where Bowen
was supposed to be living for all guns and gang-related material.  The Fourth Amendment issue was
not before the Court; the issue was whether there was sufficient indicia of probable cause to support
those two categories of items.  Chief Justice wrote the majority opinion, joined by Justices Scalia,
Kennedy, Thomas, Breyer, and Alito.  Justice Breyer wrote a short concurring opinion.  Justice
Kagan wrote an opinion concurring in part and dissenting in part.  Justice Sotomayor, joined by
Justice Ginsburg, dissented.

Methodology:  The Messerschmidt majority went outside of the affiadvit and used as support for
qualified immunity:

1.  approval of warrant application from a police superior and deputy district
attorney

2.  approval by the magistrate

Dissents:

Justice Kagan took issue with the majority’s permitting the officers to reasonably rely on the approval
of supervisors and the deputy district attorney:

All those individuals, as the Court puts it, are “part of the prosecution team.”  To make their
views relevant is to enable those teammates (whether acting in good or bad faith) to confer
immunity on each other for unreasonable conduct–like applying for a warrant without
anything resembling probable cause.

Justice Sotomayor, in dissent, echoed Kagan’s views, rejecting as “inconsistent with our focus on the

Slide #20a
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objective reasonableness of an officer’s decision to submit a warrant application to a magistrate” any
reliance on magistrates, supervisors, or prosecutors.  She reasoned that allowing reliance on the
magistrate’s decision to issue the warrant would encourage “sloppy police work” and that, giving
weight to supervisor or prosecutor review “would turn the Fourth Amendment on its head.”  She
stated:

The effect of the Court's rule, however, is to hold blameless the “plainly incompetent” action
of the police officer seeking a warrant because of the “plainly incompetent” approval of his
superiors and the district attorney.  Under the majority's test, four wrongs apparently make
a right.  I cannot agree, however, that the “objective legal reasonableness of an official's acts”
turns on the number of police officers or prosecutors who improperly sanction a search that
violates the Fourth Amendment.

Sotomayor did state that, in evaluating qualified immunity, courts are permitted to use a police
officer’s testimony about the information he or she possessed at the time of the search,
including that officer’s assessment of the information.  Nonetheless, Sotomayor complained that
the majority was relying on additional facts about Bowen’s background and arrest record that had not
been disclosed to the magistrate, stating:

The police cannot rationalize a search post hoc on the basis of information they failed to set
forth in their warrant application to a neutral magistrate. Rather, “[i]t is elementary that in
passing on the validity of a warrant, the reviewing court may consider only information
brought to the magistrate's attention.” Likewise, a police officer cannot obtain qualified
immunity for searching pursuant to a warrant by relying upon facts outside that warrant[.]

A clarifying case is sure to follow.

______________________________________________________________________________

_________________________________________________________________________________

________________________________________________________________________________
______________________________________________________________________________

_______________________________________________________________________________

_________________________________________________
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putting on additional evidence:  other attacks on the warrant process

______________________________________________________________

______________________________________________________________

______________________________________________________________

______________________________________________________________

#2.  THE MAGISTRATE HAS ABANDONED HIS ROLE.

Suppression of evidence will be granted when the magistrate has wholly
abandoned his judicial role so that no reasonably well-trained officer should rely on the
warrant.

United States v. Leon, 468 U.S. 897 (1984)

i.  EXAMPLE:  judge would become non-neutral when he is a part of the search party. 
Lo-Ji Sales, Inc. v. New York, 442 U.S. 319 (1979).

notes:

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

_____________________________________________
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ii.  COMPARE: Lockett v. State, 517 So. 2d 1317 (Miss. 1988):

Lockett challenges Justice Court Judge Brown's role as a neutral and detached
magistrate, alleging that the judge participated in the investigation of the crime so as to be
nothing more than a mere "rubber stamp" for the police.  Specifically, Lockett contends that
Judge Brown remained on the scene for a long period, took Yancey in handcuffs to find Carl,
appeared on television when he returned to the scene, and finally delivered Yancey to jail,
driving in the convoy of law enforcement officers. * * *  Acknowledging that Brown met the
officers at the scene, the state submits that the mere presence of the judge at Lockett's home
does not per se taint issuance of a warrant.  Further, the State argues that Brown's activities
after issuing the warrant on the scene did not destroy his neutral capacity. Specifically, the
State points to Judge Brown's testimony where he testified that after issuing the warrant, he
backed his car away from the house and never entered the house nor observed any items
recovered from the search. He did not conduct a formal inventory of the seized items until
two days later.  Brown also testified that while he sat in his car, Yancey asked if he could sit
in the car with him.  Brown then testified that once Yancey was in the car, Yancey told the
judge he knew where Carl was.  They drove to where Yancey had indicated, but failed to find
Carl.  Thereafter, Brown drove Yancey to the Sheriff's office and went home.

[A] central requirement for a valid search warrant is that it must be issued by a neutral and
detached magistrate.  However, a magistrate who goes to the scene, issues a warrant and
remains there for some time does not abdicate his proper position.

*** [A] justice court judge be just that--a judge.  He should always be impartial, and not
favor either law enforcement officials or the accused.  The determining factor, then, is the
magistrate's degree of involvement in the actual search.  Here, nothing in the record indicates
Judge Brown acted in a biased manner when he actually issued the search warrant.  Instead,
the record bears out the trial judge's determination that "Judge Brown was an objective,
independent and detached magistrate throughout these proceedings," rendering the warrant
only after "examining the affidavit, attached sheet, and hearing the oral testimony of the
officers...."  Therefore, this Court rejects Lockett's argument.

notes:_________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________
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#3.  PARTICULARITY REQUIREMENT challenges.

i.  The requirement is based on the explicit language of the Fourth Amendment:

Warrants must “particularly describ[e] the place to be searched, and the persons or things
to be seized.”

ii.  Suppression will be granted when the warrant is so facially deficient, that is, in failing
to particularize the place to be searched or the things to be seized, that the executing officers cannot

reasonably presume it is valid. 
United States v. Leon, 468 U.S. 897 (1984)

notes:_________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________
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iii.   The purpose of the particularity requirement: 

  * prevents a "general, exploratory rummaging in a person's belongings"
Coolidge v. New Hampshire, 403 U.S. 443, 467 (1971)

*prevents the seizure of one thing under a warrant describing another
Marron v. United States, 275 U.S. 192, 196 (1927)

*informs the officer where the premises are, or may be, found
Williams v. State, 583 So. 2d 620 (Miss. 1991).

notes:_________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________
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iv.  TEST for measuring adequacy of the description contained in the warrant:

Does it enable the executing officer to identify with reasonable certainty those
items that the issuing magistrate has authorized him to seize?

Maryland v. Garrison, 480 U.S. 79, 84 (1987)
Williams v. State, 583 So. 2d 620 (Miss. 1991)

This is determined, inter alia, by

*  nature of activity charged.

See, e.g., Andresen v. Maryland, 427 U.S. 463, 479-80 (1976) (phrase seeking
all evidence was not general when modified by sentence referring to specific
crime).

*  nature of the objects to be seized.

CLANCY, THE FOURTH AMENDMENT:  ITS HISTORY AND INTERPRETATION §
12.4.3. (2008).  See also State v. Wible, 51 F.3d 830, 836 (Wash. App. 2002)
(“Courts evaluating alleged particularity violations distinguish between
inherently innocuous items, such as [a] computer, and inherently illegal
property, such as controlled dangerous substances. . . . Innocuous items
require greater particularity.”).

Without a sufficiently specific warrant, the search is considered warrantless.
Groh v. Ramirez, 540 U.S. 551 (2004)

notes:_________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

________________________________________________________________________________
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v.  Example:  Groh v. Ramirez, 540 U.S. 551 (2004).

facts

Tip that ranch had large stock of illegal firearms, including rifle, grenades, rocket
launcher.

ATF agent prepared a warrant application and warrant, which was signed by a magistrate
judge.  Application based on probable cause and properly filled out; warrant, instead of listing
the weapons to be seized, listed the address.

HELD:

1.  particularity requirement “plainly” violated.

Application did not save because it was not incorporated into the warrant.

[The Court acknowledges that most lower courts find incorporation OK]

2.  qualified immunity analysis: {qualified immunity = good faith}

*  Warrant so deficient not a warrant under F/A. 

*  Therefore:  not entitled to qualified immunity.

3.  Some broader language in majority opinion:  Burden on cops to check warrants:

police executing search must “ensure the search is lawfully authorized
AND lawfully conducted”

majority says its not a duty to proofread, but is “duty to ensure that the warrant
conforms to constitutional requirements”

notes:_________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________
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#4.  MISREPRESENTATIONS BY THE AFFIANT.

Suppression of evidence is appropriate when the issuing magistrate was misled by information in the
affidavit that the affiant knew was false or would have known was false except for reckless
disregard of the truth.

United States v. Leon, 468 U.S. 897 (1984)
Franks v. Delaware, 438 U.S. 154 (1978).

1.   Evidence used:

Use testimony and other evidence outside the four corners of the warrant and application.

2.  Defendant must make preliminary showing to be entitled to hearing.

Defendant makes substantial preliminary showing (by affidavit or other offer
of proof) that a false statement knowingly and intentionally, or with reckless disregard for the
truth, was included by the affiant in the warrant affidavit, and if the allegedly false statement
is necessary to the finding of probable cause, he is entitled to a hearing.

Franks v. Delaware, 438 U.S. 154, 155-56 (1978).
Petti v. State, 666 So. 2d 754 (Miss. 1995).

The challenge must be to the veracity of the affiant and not to persons who provided the
affiant's information.

See Pearson v. State, 126 Md. App. 530, 547 (1999).

notes:

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

________________________________________________________________________________
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3.  Burdens of Production, Proof, and Conduct of Hearing.

 (a)  Defendant has initial burden of showing that there was a misrepresentation in the
affidavit.

(b)  The misrepresentation is then excised from the application.  If probable cause still exists,
the defendant is not entitled to suppression.  If probable cause does not exist, the
misrepresentation is material.

(c)  To be entitled to suppression, the defendant must then establish by a preponderance of
the evidence that the material misrepresentation of fact was knowing, intentional, or
reckless.

See, e.g., Braxton v. State, 123 Md. App. 599, 644-46 (1998).

notes:_________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

_______________________________________________

The same standard is used for Omissions:

The omitted material is inserted into the affidavit and the same questions are asked.
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IV.  ARREST WARRANTS

KEY:  distinction between arrests in home and arrests in public

1.  In a person’s own home: absent exigent circumstances, arrest warrant required but that warrant
carries implicit authority to enter home to arrest suspect.

Payton v. New York, 445 U.S. 573 (1980).

2.  Arrests in public:   no warrant required.
United States v. Watson, 423 U.S. 411 (1976).

3.  Arrest of X in another person’s home: need search warrant, even if police have arrest warrant
for X.

Steagald v. United States, 451 U.S. 204 (1981).

Rationale for distinction:

Physical intrusion into person’s home is “chief evil” that Fourth Amendment is designed to
prevent.

Payton 

Prevailing common law view that no warrant is needed for an arrest occurring in public.
Watson

notes:_________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________

______________________________________________________________________________
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